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Introduction  

As of 1st January 2021 the European Commission has advised that the United Kingdom will no 

longer to covered by the EWC Directive and therefore UK employees will no longer have an 

automatic legal right to be covered by a Company’s EWC agreement, or elect representatives to 

represent them on an EWC. 

However the European Commission has also stated that there is no legal reason why the UK 

cannot continue to participate in EWC’s. 

Furthermore, the recently signed Trade and Cooperation Agreement (TCA) between the UK and 

the EU specifically forbids any non-regression (dilution) of worker rights in the area of 

Information and Consultation at a Company level, which were in place at the end of the transition 

period ( 1st January 2021).  

When dealing with employers trying to exclude UK employees and EWC representatives from 

participation in EWC’s please refer them to the following points (arguments):  

1. Employer argues that: ‘they are not legally allowed to let UK employees to 

be covered by the EWC agreement or participate in the EWC’ 

The European Commission has stated in its advice to stakeholders that: 

‘After the end of the transition period, the rules in the field of information and consultation of 

workers at transnational level set out in Directive 2009/38/EC [EWC Directive] will no longer apply 

to the United Kingdom.’ 

However they have further advised that: 

‘While, after the end of the transition period, participation of employees of a UK undertaking does 

not count as a participation of employees of an undertaking in the Member States (see above), 

Directive 2009/38/EC allows for the participation of representatives from third countries in 

European Works Councils. Therefore, representatives from the United Kingdom will be able to take 

part in European Works Councils, where the relevant agreement referred to in Article 6 of Directive 

2009/38/EC so provides.’ 

What the European Commission’s advice concludes is that there is no legal reason why UK 

employees cannot continue to be covered by and represented on EWC’s. 

Many employers are trying to claim that: ‘they are not legally allowed to let UK employees to be 

covered by the EWC agreement or participate in the EWC.’ This is factually and legally incorrect 

and that providing both the EWC and the Employer agree to the UK’s continued participation this 

is legally allowed.   

2. If we let the UK representatives attend then we will be required to let other 

3rd Party countries also to attend (Turkey, Russia, Switzerland) 
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Many employers are trying to claim that they would be happy to allow the UK to participate in the 

EWC, however if they did, this would require them to also include other Non-EU countries within 

the EWC. 

This again is legally and factually incorrect. The Directive specifically allows for the parties (EWC 

and Employer) to agree to extend the coverage of the EWC agreement to 3rd party countries (Non-

EU Countries) and therefore if both parties agree to cover the UK, this is legally allowed. 

Some employers then try to argue that if they amend their EWC agreement to refer to the 

participation of a 3rd party country; this would legally require them to allow the participation of all 

3rd party countries. 

This again is factually and legally incorrect, however in order to alleviate this concern, there are 2 

options: 

i. Simply just refer to the United Kingdom within the agreement as also being 

covered. For example: 

 

‘This agreement covers all the company’s employees in the Member States of the EU/EEA 

and the United Kingdom.’ 

 

ii. If the employer claims this is not possible and will still open the door to other 3rd 

party countries, offer the following solution: 

‘This agreement covers all the company’s employees in the Member States of the EU/EEA 

and also 3rd party countries that have transposed Directive 2009/38/EC into their national 

legislation.’ – The UK is the only Non-EU country that has transposed the directive into its 

national legislation, which is still in force. 

3. Employers claim that since the 1st January 2021 the UK employees are no 

longer covered by the directive and therefore are not entitled to be covered 

by the EWC agreement. 

As outlined in point 1 above this is simply not the case and UK employees and their 

representatives can still be full members of an EWC. 

Furthermore the TCA reaffirms that there should be no dilution of rights of employees in the area 

of information and consultation, which were in place at the end of the transition period. 

Under Chapter six of the TCA: Labour and social standards, it states that: 

‘For the purposes of this Chapter, “labour and social levels of protection” means the levels of 

protection provided overall in a Party’s law and standards in the following areas: 

(d) Information and consultation rights at a company level;’         
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Article 6.2: Non-regression from levels of protection, states: 

‘A Party shall not weaken or reduce, in a manner affecting trade or investments between the 

Parties, its labour and social levels of protection below the levels in place at the end of the 

transition period.’ 

It is clear that companies who seek to remove UK participation from their EWC are in direct breach 

and contravention of the provisions and terms of the TCA. It is therefore important that EWC 

representatives or trade unions ask the following questions: 

1. Do you realise that there is a guarantee within the terms of the Trade and Cooperation 

Agreement between the UK and the EU, that require UK employees and their 

representatives to be continued to be covered and represented on the EWC? 

 

2. Now that you are aware of this legal obligation, could you confirm that you intent to 

honour and respect this commitment? 

 

3. If not, could you please confirm in writing that you will not respect the TCA and intend to 

break its terms, so that this can be raised with the European Commission and the UK 

Government?  

 
 


